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IN JULY 2014, THE NATIONAL CONFERENCE of Commissioners on
Uniform State Law, also known as the Uniform Law Commission
(ULC), amended the Uniform Fraudulent Transfer Act of 19841

(UFTA) and renamed it the Uniform Voidable Transactions Act of
2014 (UVTA).2 Fraudulent transfer laws fall largely under the juris-
diction of each individual state3 or territory, with a notable exception
being the fraudulent transfer provision of the U.S. Bankruptcy Code.4

Thus, in an attempt to establish uniformity among the various fraud-
ulent transfer laws in different jurisdictions, the ULC studies and
prepares proposed legislation on a number of topics, which it then
forwards to individual jurisdictions for con-
sideration and adoption.5 The ULC has pro-
posed uniform legislation on the laws govern-
ing fraudulent transfers for almost 100 years.6

In 1918, the ULC, in its first attempt to
codify and unify the various fraudulent transfer
laws in the United States, introduced the
Uniform Fraudulent Conveyances Act of 1918
(UFCA).7 The UFCA is based on the principles
propounded in the Fraudulent Conveyances Act of 1571, also known
as Statute 13 of Elizabeth, which had been enacted by the English
Parliament in the sixteenth century and was still widely used (in some
form or another) in the United Kingdom, the Commonwealth, and
the various jurisdictions of the United States.8 The UFCA provided
that a transfer by a debtor meant to shield the debtor’s property from
creditors was a fraudulent one, and thus could be avoided by the
creditor, thereby treating the transfer as if it never occurred.9 The
UFCA was adopted by 25 jurisdictions, including New York, which,
along with Maryland, still continues to use the UFCA.10

In 1984, the ULC amended the UFCA, replacing the term “con-
veyance” with “transfer,” and renamed it the UFTA in order to more
accurately reflect the applicability of the UFTA to real and personal
property conveyances.11 Although the UFTA was similar to the UFCA
in most respects, the UFTA allowed, among other changes, an existing
or subsequent creditor to avoid a fraudulent transfer and eliminated
a creditor’s ability to avoid a security transfer on the grounds that the
value of the collateral securing an obligation was disproportionate to
the secured debt (thus prohibiting foreclosures from being attacked
and avoided as fraudulent transfers).12 The UFTA has been adopted
by 43 states, Washington, D.C., and the U.S. Virgin Islands.13 Since
its adoption, the provisions of the UFTA have been subject to conflicting
interpretations in different jurisdictions across the United States, some-
times creating an inconsistent and unpredictable litigation environment.14

In order to address certain issues that arose as a result of conflicting
judicial interpretations of the UFTA, the ULC amended the UFTA in
2014, renaming it the UVTA.15

The most obvious amendment to the UVTA is the removal of
“fraudulent” and “transfer” from its title, which have been replaced
with “voidable” and “transactions” respectively. The name change
from “fraudulent transfer” to “voidable transactions” reflects the cor-

rection of the misnomer that has plagued fraudulent transfer law for
years.16 Fraud has never been a required element in the prosecution
of a claim under the UFTA, and its incorporation into the UFTA has
been a source of confusion.17 The word “fraud” has created some
trouble in the litigation of claims under the UFTA due to the heightened
standard of pleading required for claims of fraud pursuant to the
Federal Rules of Civil Procedure. It was incorrect to assume that
UFTA claims require the same heightened standard of pleading as
traditional fraud claims.

Rule 9(b) of the Federal Rules of Civil Procedure requires that “a

party must state with particularity the circumstances constituting
fraud.…”18 This heightened pleading requirement has led to courts’
dismissing fraudulent transfer claims against debtors if the creditor
has not specifically pled that the debtor had fraudulent intent in com-
pleting the transfer at issue.19 However, since fraudulent transfer claims
are not common law fraud claims, the pleading of a fraudulent transfer
claim does not need to meet the heightened standard set by the Federal
Rules of Civil Procedure.20 The phrase “hinder, delay or defraud” in
the UFTA refers not to a fraudulent transaction but instead one that
“unacceptably contravenes norms of creditors’ rights.”21 Therefore,
the term “fraudulent” was replaced with “voidable” to clear the con-
fusion that has surrounded the litigation of fraudulent transfer claims.
The word “transfer” was also replaced with the word “transactions”
to include obligations incurred as well as transfers made.22

A significantly substantive amendment to the UVTA is the addition
of a choice of law provision that identifies which juris diction’s fraudulent
transfer law is to be used in determining claims under the UVTA, thus
resolving any conflicts of law issues that may arise when litigating a
fraudulent transfer claim that involves multiple jurisdictions. As men-
tioned above, while the ULC’s goal in drafting the UFCA, UFTA, and
UVTA was to create uniform fraudulent transfer laws nationwide,
many states, including California, have modified their versions of the
UFTA, while others, including New York, have modified their versions
of the UFCA.23 Such irregularities in fraudulent transfer laws affect
the outcomes of certain multijurisdictional actions, depending on
which jurisdiction’s fraudulent transfer law is used.                           

practice  tips BY BRIAN YERETZIAN

Guidance on the Uniform Voidable Transactions Act

The UVTA makes clear that the determination of a debtor’s location

must be made “on the basis of authentic and sustained activity.”

Brian Yeretzian is an associate at Hinds & Shankman, LLP, where his practice
focuses on debtor, creditor, and trustee representation in bankruptcy court
as well as representing parties in commercial disputes in state and federal
court.
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The UVTA sought to erase the irregularity
that results from conflicts of law issues by
adding a new choice of law section. Section
10 of the UVTA provides that a claim under
it is “governed by the local law of the juris-
diction in which the debtor is located when
the transfer is made or the obligation is
incurred.”24 The UVTA further provides that
a debtor who is a natural person is located
at his principal residence and that a debtor
who is an organization is located either at
its principal place of business (if it only has
one location) or at its chief executive’s office
(if it has multiple locations).25 Because the
determination of the debtor’s location is made
at the time the fraudulent transfer occurs, a
debtor will be prevented from making a fraud-
ulent transfer in one jurisdiction and then
moving to another jurisdiction in which the
fraudulent transfer laws are more relaxed.26

The UVTA makes clear that the determination
of a debtor’s location must be made “on the
basis of authentic and sustained activity” and
not “on manipulations employed to establish
a location artificially.”27 This addition will
help avoid unnecessary litigation surrounding
conflicts of law issues in the prosecution and
defense of fraudulent transfer claims.

Another important amendment made to
the UFTA in the UVTA is the revision of the
insolvency presumption. A debtor’s insolvency
is an integral element in fraudulent transfer
claims since under the UFTA and UVTA a
transfer can only be avoided if the debtor was
insolvent at the time of the transfer—unless
the creditor can prove that the transfer was
made with actual intent to “hinder, delay, or
defraud” creditors.28 Since proof of insolvency
can be difficult and expensive, the UFTA and
the UVTA provide for an insolvency presump-
tion. Under both acts, a debtor is considered
insolvent if his or her liabilities exceed assets,
or “balance sheet insolvency,” while a pre-
sumption of insolvency arises when a debtor
is not paying his or her debts as they become
due, or “cash flow insolvency.”29 This pre-
sumption was intended to allocate the final
burden of proof of noninsolvency to the debtor,
since the debtor is more likely to have access
to information to prove that he or she is, in
fact, solvent.

Despite the burden shift, some courts have
applied a “bursting bubble” theory of pre-
sumptions, meaning that if the debtor has
provided enough evidence to overcome the
presumption of insolvency, the burden of proof
again shifts to the creditor to prove the debtor’s
insolvency.30 Other courts have kept the ulti-
mate burden of proof of solvency with the
debtor.31 In keeping in line with the goal of
making the litigation of fraudulent transfer
claims more predictable and less expensive,
the UVTA sought to resolve the jurisdictional
differences regarding the insolvency presump-

tion by explicitly noting that the presumption
of insolvency “imposes on the party against
which the presumption is directed the burden
of proving that the nonexistence of insolvency
is more probable than its existence.”32 In other
words, the UVTA makes clear that after a
creditor has shown that the debtor cannot
pay his or her bills as they become due, the
debtor must ultimately prove that he or she
is more likely solvent rather than insolvent.

Apart from revising the insolvency pre-
sumption, the UVTA also updates the defin-
ition of insolvency for partnerships. Pursuant
to the UFTA, a partnership is insolvent if
“the sum of the partnership’s debts is greater
than the aggregate, at fair valuation, of all
of the partnership’s assets and the sum of
the excess value of each general partner’s
nonpartnership assets of the partner’s non-
partnership debts.”33 In other words, the
UFTA includes the net worth of each of the
partnership’s general partners in the value
of the partnership’s assets.34 The UVTA
deletes this special definition of insolvency
for partnerships and employs the general bal-
ance sheet definition of insolvency used for
individual and business debtors for partner-
ships as well. This revision was made in part
because the definition of partnership insol-
vency under the UFTA credited the partner-
ship with the net worth of each of its general
partners while many partnership statutes do
not require that all general partners be liable
for all of the debts of the partnership.35

Similar to streamlining the insolvency pre-
sumption, the UVTA also amends the UFTA
by clearly stating and allocating the burdens
of proof and persuasion that are to be used
in litigating fraudulent transfer claims, provi-

sions which were lacking in the UFTA. These
burdens are particularly important in fraud-
ulent transfer claims because debtors are often
uncooperative and untruthful in providing
information to creditors.36 The UVTA explicitly
states that the standard of persuasion for all
claims under it is the “preponderance of the
evidence.”37 It also allocates this burden of
persuasion to specific parties with respect to
specific claims.

Sections 4(c) and 5(c) of the UVTA explic-
itly state that the creditor asserting a fraudulent
transfer claim under those sections bears the
burden of proving the elements of the fraud-
ulent transfer claim by a preponderance of
the evidence. Sections 8(g) and 8(h) of the
UVTA state that a party seeking to use the
defenses available to a good faith transferee
carries the burden of proof of the defense by
a preponderance of the evidence. This means
that pursuant to the UVTA, a transferee who
wants to defend against avoidance of a transfer
must ultimately prove, by a preponderance
of the evidence, that he or she paid reasonably
equivalent value for the property and made
the transfer in good faith.38

The UVTA also goes a step further with
regard to the burdens of proof and persuasion
and explicitly states that courts “should not
apply nonstatutory presumptions” that re -
verse the allocation and “should be wary of
nonstatutory presumptions” that would dilute
the allocation.39 Because of this, the UVTA
goes against volumes of precedent that have
resulted in nonuniform application of the
UFTA and provides for more uniform prose-
cution of fraudulent transfer claims across
the United States.40

The UVTA also makes minor revisions to
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CONFLICTS OF LAW PROVISION

The Uniform Voidable Transactions Act of 2014 (UVTA) includes a provision that addresses which
jurisdiction’s fraudulent transfer laws will govern in the case of a multijurisdictional fraudulent
transfer action. This conflicts of law provision is not present in the Uniform Fraudulent Transfer Act
of 1984 (UFTA), which is currently adopted in a majority of the states. The main impetus for
inclusion of this provision is to limit a debtor’s ability to game the system by engaging in a
fraudulent transfer in one jurisdiction and then moving to another jurisdiction to take advantage of
less strict fraudulent transfer laws in that jurisdiction. The benefits of the new conflict of laws
provision is exemplified below.

A debtor who lives in California “sells” his very expensive art collection in California on
January 1, 2010 (without receiving reasonably equivalent value for the art collection and incurring
debts that he cannot pay) and moves to Nevada, where he continues to incur debts and live a lavish
lifestyle. The debtor knows that the statute of limitations in Nevada on fraudulent transfer actions
is four years. When January 1, 2014, comes around, he can celebrate because under the current
state of the law any creditor is out of luck in attempting to avoid that fraudulent transfer.

If the UVTA is adopted, the debtor is in trouble because the UVTA provides that the fraudulent
transfer laws of the jurisdiction in which a debtor is located at the time of the fraudulent transfer
governs in an action to avoid the transfer. Thus, because the debtor was in California when he
putatively sold the expensive art, the debtor’s creditors have up to seven years, or until January 1,
2017, to sue the debtor to avoid the fraudulent transfer. Thus, the debtor will have to keep his
champagne in the freezer for a few more years.—B.Y.
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defenses available to transferees in fraudulent
transfer actions. Pursuant to the UFTA and
UVTA, an otherwise voidable fraudulent trans-
fer is not voidable if the transferee takes the
property in good faith and has paid a reason-
ably equivalent value for the property.41 Unlike
the UFTA, however, the UVTA also requires
that the reasonably equivalent value must be
paid to the debtor.42

The UVTA also modifies a defense to fraud-
ulent transfers resulting from the “en force  ment
of a security interest in compliance with Article
9 of the Uniform Commercial Code,” which
provides that a secured party must enforce its
rights in good faith, in a commercially reason-
able manner, and must provide substantial pro-
tection to the debtor’s other creditors.43 The
UVTA revision provides that a transfer that
results from the enforcement of a security interest
under UCC Article 9 “other than acceptance
of collateral in full or partial satisfaction of the
obligation it secures” is not voidable.44 This
carve-out for strict foreclosures means that a
transferee who receives its collateral due to a
strict foreclosure is still subject to having that
transfer voided; it is meant to protect a debtor’s
other creditors since a debtor may not suffi-
ciently protect his equity in the asset that is
being foreclosed upon.45

The new UVTA also contains a provision
that discusses its applicability to series orga-

nizations. A series organization is a special
business organization comprising a series of
membership classes in which each membership
class, or series within the organization, owns
a specific asset of the business organization.46

The benefit of a series organization is that
each of the series within the organization is
treated like a separate entity.47 Therefore, if
one series defaults in an obligation, the default
will not expose the assets of the other, non-
defaulting series to the defaulting series’ cred-
itors.48 Section 11 of the UVTA makes transfers
between separate series in series organizations
susceptible to avoidance actions under the
UVTA by noting that for the purposes of the
UVTA, the series organization, and each pro-
tected series of the series organization, is treated
like a separate entity.49 This new provision
will prevent series organizations from pur-
posefully being used to circumvent fraudulent
transfer liability.

The ULC, in amending the UFTA and re -
naming it the UVTA, sought to harmonize
fraudulent transfer laws across the country
and make the litigation and determination
of fraudulent transfer claims more efficient,
cost-effective, and predictable. Since the
UVTA was amended in July 2014, it has been
enacted in one iteration or another in Idaho,
New Mexico, North Dakota, Minnesota,
Kentucky, North Carolina, and Georgia. It

also has been introduced, but not yet enacted,
in California, Nevada, Colorado, Indiana,
and Massa chu setts. Thus, time will tell
whether the revised UVTA will meet the goals
the ULC intended for it.                                n
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